CHAPTER – 5
ADMINISTRATIVE DISCRETION AND FUNDAMENTAL
FREEDOMS IN USA
1.

ORIGIN OF JUDICIAL REVIEW:
The origin of judicial review of agency action establish a tradition that is

somewhat peculiar to Anglo-American jurisprudence and that is too quickly taken
for granted. This tradition is that ordinary, generalist judges-action on the petition
of ordinary citizens-stand ready to assure that administrative power is exercised
according to law and in light of permanent community interests.1
Judicial adherence to the doctrine of the separation of powers preserves the
courts for the decision of issues, between litigants, capable of effective
determination... When the courts act continually within these constitutionally
imposed boundaries... their ability to perform their function as a balance for the
peoples’ protection against abuse of power by other branches of government
remains unimpaired.2
While both are similarly grounded in separated powers and a sensible
division of work between courts and agencies, the availability and the timing of
review are, nonetheless separately identified. Questions about the availability of
judicial review are expressed as matters of jurisdiction, standing, and sovereign
immunity. Availability of review also includes questions highlighted by the
Administrative Procedure Act, of the extent to which Congress has “precluded”
review or has so “committed” a matter to agency discretion that it is beyond
review. Timing of review is identified by reference to the pendency and maturity
of agency of ripeness and exhaustion of administrative remedies. It also involves
the doctrine of primary jurisdiction, whether an action is best initiated in an
agency or a court.3
Our study is limited to judicial review of Agency is discretionary powers in
relation to fundamental rights.
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2.

The purposes of judicial review-an overview:
Administrative agencies are created by Congress to carry out certain

statutorily defined duties, goad and functions. A primary purpose of judicial
review is to ensure that agencies do not go beyond their statutory powers in
carrying out their tasks. If an agency could freely take actions that were ultra
vires, that is beyond its statutory authority, its decisions would completely
undermine the separation of powers principles upon which the Constitution is
based.
Judicial review thus serves as an important check on the legality of the
action that agencies may undertake. It also serves as an important check on
Congress, as well. An agency must act within the statutory authority provided by
Congress, but that authority must be in accord with the Constitution. Congress
cannot, for example, authorise an administrative program that violates the First
Amendment rights of individuals. Nor may it delegate its legislative powers in so
diffuse a manner as to provide agencies with no legislative guidance at all.
This presumption, however, does not prevent a court from looking closely
at haw and agency exercises its judgment and, specifically, the procedures and
agency uses to exercise its power. The purpose of this kind of judicial review is
not substantive quality control. It is, rather, to ensure that the agency has not
abused its power in the process of making its decisions. It assumes that, in most
cases, proper procedures will yield reasonable results. Thus courts rarely
substitute their judgment for that of the agency, provided the agency has used the
proper procedures in making those judgments.
Whenever a public authority is invested with the power to make an order
which prejudicially affects the rights of an individual, then, whatever may be the
nature of the power, whatever may be the procedure prescribed and whatever may
be the nature of the authority, the proceedings of the public authority must be
regulated by the analogy of rules governing judicial determination of disputed
questions.
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In the US, besides the judicial review of administrative discretion which is
available in the “due process clause” and the general grant of constitutional
judicial power, the Administrative Procedure Act, 1946, in Section 10, provides
that the reviewing court shall “hold unlawful and set aside agency action,
findings, and conclusions found to be arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law”. This entails that if administrative
discretion is exercised arbitrarily or capriciously, the courts would intervene.
Section 10 also provides for a dangerous exception to the rule of judicial review in
cases “where agency action is by law committed to agency discretion”. However,
courts have interpreted this exception in a manner not to cover arbitrary or
capricious exercise of discretion. In Citizens to Preserve Overton Park Inc. v.
Volpe4, the Secretary of Transportation had authorised the use of federal funds for
the construction of a highway through the public park. The statute gave discretion
to the Secretary to allow such a construction only if a “feasible and prudent”
alternative route did not exist. The Supreme Court did not accept the contention of
the Secretary that the determination of “feasible and prudent” alternative route is
committed to his absolute discretion and hence is not subject to judicial review.
The court did not allow the exception to Section 10, Administrative Procedure
Act, 1946 to reign supreme. In the same manner, in Barlow v. Collins5 where the
statute authorised the Secretary of Agriculture “to prescribe such regulations as he
may deem proper to carry out the provisions of this Chapter”, the court did not
accept the contention that the contents of the regulation were committed to the
absolute discretion of the Secretary which was not subject to judicial review.
In the US, judicial activism has entered the area of administrative
discretion also, and courts not only substitute their discretion to the discretion of
administrative authority but sometimes exercise discretion which is vested in an
administrative authority. In Boreta Enterprises Inc. v. Deptt. of Alcoholic
Beverage Control6, the agency revoked the liquor licence because the licencee
employed topless waitresses. The agency exercised its discretion on the ground
that the licencee’s conduct was contrary to public morals and might lead to
socially deleterious conduct. The California Supreme Court held the exercise of
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discretion invalid on the ground that it is not a legal exercise of discretion covered
within the requirement of the “good cause” clause for revocation of licence. In the
same manner in United States v. Professional Air Traffic Controllers’
Organisation7, the court ordered the controllers of air traffic to end a strike and
return to work. The order of the court also laid down that the Federal Aviation
Authority (FAA) will impose no penalty of suspension or dismissal, no matter that
the question of discipline in case of strike was within the sole discretion of the
FAA.

3.

The “Meaningful Standards” Criteria :
Administrative decisions generally involve discretions, and those actions

are ordinarily reviewable.8 The administrative Procedure Act follows this
convention of reviewability. Respecting the “scope of review,” the Act provides
for judicial review of “abuse of discretion.”9 However, the Act’s committed to
agency discretion” exception to judicial review also establishes a “narrow” zone
of discretion that is unreviwable.10 The problem is finding that zone.
Courts ordinarily judge the propriety of agency action according to whether
it is consistent with some legal standars.11 Where no such standards are available,
review would mostly be futile. The absence of standards may, therefore, be
considered an indicia of the committed to agency discretion limitation to judicial
review. Accordingly, in Heckler u. Chaney the Supreme Court explained that this
limitation applies where there is “no meaningful standard against which to judge
the agency’s exercise of discretion.”12 No such standard would likely be available
in our previous illustration, about the courts being in no position to say that one
kind of x-ray plates is better than the other.
Nor was such a “meaningful standard” available in Heckler V. Chaney.
The peculiar circumstances of that case were that inmates sentenced to death by
an injection of lethal drugs were not in compliance with laws administered by the
Food and Drugs administration and that the agency should therefore take various
investigatory and enforcement action.13 The Food And Drug Administration
refused to do so. That refused was seen by the Court as an instance of
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prosecutorial discretion unbounded by standards, and thus not susceptible to
meaningful judicial review.14
The meaningful standards criteria of Heckler v. Chaney was drawn from
the “no law to apply” formula of the Court’s earlier opinion in Citizen’s to
Preserve Overton Park v. Volpe.15 A citizen’s group had challenged the Secretary
of Transportation’s decision to allocate federal funds for the construction of an
interstate highway through a public park in Memphis. The Secretary, however,
claimed that the decision was unreviewable as it had been committed to agency
discretion. The Supreme Court disagreed. The committed to agency discretion
exception, the Court explained, is “very narrow,” and only “applicable in those
rare instances where ‘statutes are drawn in such broad terms the in a given case
there is no law to apply.”16 by statute, the Secretary’s approval of funds was
subject to the absence of “prudent and reasonable” alternative routes. Considering
this “prudent alternative route” standard, the Court held that the agency action
was reviewable, according to whether the secretary’s decision was based on the
factors that Congress had made relevant to determining alternative routes.
“Plainly” there was “law to apply,” and thus the funding decision had not been
“committed to agency discretion so as to be unreviewable.”17
The case of open-ended statutes, agency discretion is not unlimited. Today,
courts review agency action under those statutes so as to assure a degree of
rationality be the agency.18 Accordingly even under wholly open-ended statutes
the agency must operate according to “traditional standards of rationality and fair
process.” and in these standards there would seem, be law to apply.

4.

Limitations to judicial review:
Committed To Agency Discretion
To what extent should a court defer to an agency action within the scope of

its lawful authority? Should a court treat that action deferentially, as, for example,
an appellate court might defer to the discretionary judgments of lower court? This
question is not new in England. In Dr. Bonham’s Case, Lord Coke found that a
medical board’s finding that Dr. Bonham was “insufficient and inexpert in the art
of medicine” was reviewable.19 But this part of the case, an assumption that courts
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might fully review agency discretion, did not thrive. Rather, the practice that soon
developed was that English courts deferred to administrative discretion so long as
the officials operated within limits set by law. The court’s practice was stated
thusly: “they are enabled by statute to proceed according to their discretions” and
“if they proceed secundum, aequum & bonum, we cannot correct them’ but if they
proceed where they have no jurisdiction... then they are to be corrected here.”20
This statement of judicial review of agency discretion is not far off modern
practice, as established by the Administrative Procedure Act and the “meaningful
standards” principle of Heckler v. Chaney.21
The administrative Procedure Act provides that judicial review may be
limited “the the extent that statutes preclude review.” In the same section it also
provides that review may be barred when “an agency action is committed to
agency discretion by law.”22 As this proximity indicates, these two limitationspreclusions of review and committed to agency discretions- to judicial review are
related.23 Still, they differ in signify ant respects.

A.

Optimising Decisional Resources: Functional Considerations
In practice, the committed to agency discretion exception to judicial review

has not turned solely on the presence or absence of standards against which the
agency action might be judged. Application of the exception has also included
purely functional considerations respecting optimal allocations of decisional
responsibility between agencies and courts.24
Langevin v. Chengango Court, Inc. involved the reviewability if an FHA
approval of a rent increase by a federally subsidized landlord.25 Because standards
were available against which the increse might be judged, the court felt that
review of a rent increase was not “beyond judicial competence.”26 Nonetheless,
the court held that the decision had been committed to agency discretion and was
therefore unreviewable. Writing for the court, Judge Friendly emphasized “the
managerial nature” of the decision and the “need for expedition to achieve the
congressional objective.”27

5.

The standards and scope of judicial review-the APA:
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The basic purposes of judicial review set forth above are embodied in the
APA.28 This section will examine, in particular, the various legal standards set
forth in section 706 of the APA and applied by federal courts when reviewing the
substance of agency decisions and the procedures used in reaching them. These
standards imply a particular scope of review. The ultimate scope of that review
determines how far a court can go in overturning or remanding an agency
decision.
Section 706(2) (c) gives courts the power to focus on what agencies
actually do and to set aside agency action found to be “in excess of statutory
jurisdiction, authority, or limitations, or short of statutory rights,”29 In addition, to
provide protections against those rare occasions when an agency’s failure to act
may be unlawful, section 706 allows the court to “compel action unlawfully
withheld or unreasonably delayed.”30 in yet other contexts, an agency might act
within its statutory authority, but its actions may nevertheless violate a
constitutional provision. The APA authorises the Court to hold unlawful or set
aside agency action found to be “contrary to constitutional right, power, privilege,
or immunity.”31
Section 706 also provides for judicial review of how agencies exercise their
power-that is, the processes that agencies use. The APA and agency enabling acts
provide for certain procedural requirements when agencies make rules,32 formally
adjudicate33 a dispute of take more informal action.34 Pursuant to the APA, courts
can set aside agency action that is “without observance of procedure required by
law.”35
In O’Leary v. Brown-Pacific-Maxon,36 the Supreme Court reviewed a
compensation award made pursuant to the Longshoremen’s and Harbor Workers’
Compensation Act. The Court had to decide whether an employee’s drowning
occurred in the course of his employment. If so, his survivors were entitled to
compensation under the Act. The decedent was at a company recreation center
which was located near a body of water clearly marked as off-limits and
dangerous who apparently had ventured beyond the zone of safety. The Deputy
Commissioner found as “fact” that the drowning required compensation because
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the death arose of and in the course of employment.” The Court of Appeals
reversed, but the Supreme Court affirmed the agency, holding that whether the
injury was received “in the course of employment” was a question of “fact.” The
agency’s determination in this regard was supported by substantial evidence and
thus was reasonable.37

6.

Judicial review of questions of fact:
In Crowell v. Benson,38 the Supreme Court rejected the constitutional

argument that Congress could not vest fact-finding authority in an administrative
agency without violating Article III of the Constitution. It impliedly upheld such
fact-finding authority subject to judicial review of the reasonableness of the
findings.39 Except for so-called jurisdictional facts, the Court rejected any Article
III requirement of de novo reviews.40
The APA provides three different standards of judicial review applicable to
agency findings of fact. In a few cases, Section 706(2) (F) allows a court to
review the facts dev novo, as if it were the finder of fact in the first instance.41 In
on the record adjudicatory and formal rulemaking proceedings, section 706(2) (E)
provides for “substantial evidence” review of agency fact finding.42 If there is
substantial evidence in the record, a court will affirm an agency’s findings of fact,
even if it might not have made those same findings were it the initial decision
maker. By statute, the substantial evidence test sometimes applies to findings of
fact made in the context of hybrid rulemaking proceedings. In informal
rulemaking proceedings conducted under section 553 of the APA, however, as
well as other informal agency actions subject to judicial review but falling outside
of the specific procedural provisions of the APA, the arbitrary and capricious
standard of review applies.43 This standard thus applies to proceedings that are not
on the record proceedings in the same sense as those to which the substantial
evidence standard applies. As we shall see, however, the very possibility of
judicial review of agency actions of this sort has, over the years, required the
compilation of at least some kind of record upon which to judge the agency’s
decision.

112

In Association of Date processing Service Organisations, Inc. v. Board of
Governors of the Fed. Reserve System,44 the court explicitly adopted the
convergence theory in an opinion by Judge, now Justice Scalia. The court
reviewed and order of the Federal Reserve Board approving Citicorp’s application
to establish a data processing subsidiary. A trade association sought review of the
Board’s order entered after notice and comment rulemaking, amending portions of
the regulation45 dealing with the performance of data processing by bank holding
companies. As a result of consolidating appeals, the court was required to review
both on-the-record adjudication and informal notice and comment rulemaking.
Petitioners contended that what they viewed as the relatively more demanding
substantial evidence test applied to both orders. An intervenor, Citicorp, argued
for applying the substantial evidence test to the informal rulemaking portion of the
case. The Court stated that this difference would not matter:
“[I]n their application to the requirement of factual support the substantial
evidence test and the arbitrary or capricious test are one and the same. The
former is only a specific application of the latter, separately recited in the
APA not to establish a more rigorous standard of factual support but to
emphasize that in the case of formal proceedings the factual support must
be found in the closed record as opposed to elsewhere.”46
The court further noted that the arbitrary and capricious test is a catch-all
provision, “picking-up administrative misconduct not covered by the other more
specific paragraphs.”47 In cases not governed by $$ 556 and 557 of the APA, the
arbitrary and capricious test covers the need for factual support:
When the arbitrary or capricious standard is performing that function of
assuring factual support, there is no substantive difference between what it
requires and what would be required by the substantial evidence test, since
it is impossible to conceive of a “non arbitrary factual” judgment supported
only by evidence that is not substantial in the APA sense.48

A.

Questions of Law Questions of Law Application:
The judicial review of agency action usually involves at least three distinct

questions- of fact, questions of law and questions of law application.49 The
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application of law to facts results in what are commonly referred to as questions
of mixed fact and law. Given agreement on the basic facts involved, as well as the
interpretation of the relevant law to be applied, courts generally defer to the result
reached by the agency when it applies this law to the facts before it. The penchant
of some courts, however, to collapse the law application stage of their analysis
with the law formulation part of the process, particularly when they agree with the
results reached by the agency, can make the judicial use of deferential language
confusing and often misleading.
NLRB v. Hearst Publications, Inc.50 demonstrates this potential for
confusion. Hearst is often cited to support a limited judicial role in dealing with
certain kinds of questions of law, particularly law application. Justice Rutledge,
writing for the majority, stated:
...... where the question is one of specific application of a broad statutory
term in a proceeding in which the agency administering the statute must
determine it initially, the reviewing court’s function is limited. Like the
commissioner’s determination under the Longshoremen’s & Harbor
Worker’s Act, that a man is not a “member of a crew” ..... or that he was
injured “in the course of his employment” ..... and the Federal
Communications commission’s determination that one company is under
the “control” of another..., the Board’s determination that specified
persons are “employees” under this Act is to be accepted if it has
“warrant in the record” and a reasonable basis law.51
On closer examination, however, the Court engages in a much more through and
independent analysis of the law than this quote might indicate.
Hearst arose from the refusal of four Los Angeles newspapers to bargain
collectively with a union representing newsboys who distributed their papers from
newsstands on the streets. The newspapers argued that “newsboys” were not
employees within the meaning of the National Labor Relations Act. Though the
union was properly certified, the newspapers refused to bargain with it. The Board
found that newsboys were employees and that the newspapers had, therefore,
violated the National Labor Relations Act. It ordered them to cease and desist in
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these violations and to bargain collectively with the union upon request. The
newspapers appealed. Though they were successful at the Circuit Court, the
Supreme Court ultimately upheld the NLRB decision.
The principal question is the Supreme Court was whether the newsboys
were “employees.” Before concluding that the Board’s legal conclusion was
correct, the majority carefully examined whether the Board had, in fact, used the
appropriate legal test in making its determination. The Court first discussed, but
rejected, the argument that employees should be defined by resort to “common
law standards.”52 the Court than then discussed whether state law should govern
an issue such as this and rejected that possibility. Instead, the issue was one that
had to be “answered primarily from the history, terms and purposes”53 of the
National Labor Relations Act itself. In the case at hand, “it cannot be irrelevant
that the particular workers in these cases are subject, as a matter of economic fact,
to the evil the statute was designed to eradicate and that the remedies it affords are
appropriate for preventing them or curing their harmful effects in the special
situation.”54 Having independently determined that the Board’s approach was
consistent with the view, the Court then deferred to the result reached by the
Board’s application of the statute to the facts of this case.

7.

Judicial deference to agency interpretations of law:
If a reviewing court is satisfied that there is no clear congressional intent

respecting the precise question at issue, a reasonableness test applies to the
agency’s interpretation of the statute involved. As the majority in Chevron “the
court may not substitute its own construction for a reasonable interpretation” by
the agency.55 This is the case, even if the Court would have reached a different
conclusion in a judicial setting.56 Reasonableness review usually involves “the
agency’s textual analysis (broadly defined, including where appropriate resort to
legislative history) and ..... the compatibility of that inquiry with the congressional
purposes informing the measure.”57 Though it may be argued that an agency
interpretation must be accepted by a reviewing court if it is deemed reasonable,58
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courts continue to discuss reasonableness questions in terms of degrees of
deference.59
The court’s involvement in Clean Air Act cases escalated in International
Harvester Co. V. Ruckelshaus.60 In that case, three major automobile
manufacturers challenged an EPA decision denying them a one year suspension of
the Clean Air Act emission standards promulgated by the agency. The auto
makers prevailed because the court concluded that the agency’s technical
methodology for measuring emission standard should have been subject to
comment by industry. Failure to open up this aspect of the decision to public
comments, the court held, undermined an informed decision-making process. To
correct this the court not only reversed and remanded the case to the agency, but it
specified that the parties were to be given an opportunity to comment on matter
not previously set out for the public by EPA. In addition, they were to have a
chance to cross-examine. Agency officials concerning the old and the new
materials.61
In Portland Cement Ass’n v. Ruckelshaus,62 another important Clean Air
Act case, the D.C. Circuit went further, mandating additional agency procedures.
The court required the agency not only to reopen its rulemaking proceedings and
to give manufacturers the opportunity to see and comment upon certain evidence
involving agency test results and procedures, but it also required an agency
response to petitioners complaints about methodology. The agency had failed to
allow parties to comment on EPA’s methodology, even though the agency had
published some additional materials presumably supporting its rules governing the
emission of cement dust.
The court invoked what it called a hard look approach, nothing that: “This
agency, particularly when its decisions can literally mean survival of persons of
property, has a continuing duty to take a ‘hard look’ at the problems involved in
its regulatory task, and that includes an obligation to comment on matters
identified as potentially significant by the [earlier] court order remanding for
further presentation”63 The court was quick to add that not all comments required
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a response, but only those “significant enough to step over a threshold
requirement of materiality......”64
These kinds of procedural innovations were eventually incorporated in toe
legislation governing the EPA. The 1977 amendments to the Clean Air Act
essentially condified many of the D.C. Circuit’s rulemaking innovations.65 This
kind of creative judicial supervisory role was at the heart of the dispute in
Vermont Yankee Nuclear Power Corp. v NRDC.66 In that case, the Supreme
Court, in no uncertain terms, made clear that if procedures other than those
required by the APA were necessary, mandating that these new procedures be
used was the job of Congress, not the D.C. Circuit Court of Appeals. Vermont
Yankee was thus a judicial attempt to put an end to the development of
administrative common law.67 Implicitly, cases such as Portland Cement,
Kennecott Copper, and International Harvester rest either on the assumption that
courts can create a kind of administrative common law or that such additional
procedural requirements were, in fact, constitutionally based. In Ethyl Corp. v
EPA,68 Judge Leventhal had argued that:
[i]n the case of legislative enactments, the sole responsibility of the courts
is constitutional due process review. In the case of agency decision-making
the courts have an additional responsibility set by Congress. Congress has
been willing to delegate its legislative powers broadly-and courts have
upheld such delegation-because there is court review to assure that the
agency exercises the delegated power within statutory limits, and that it
fleshes out objectives within those limits by an administration that is not
irrational or discriminatory.69
This substantive basis for closer judicial review survived the Court’s decision in
Vermont Yankee; however, the ability of courts to control agency discretion solely
by the imposition of procedures not found in the APA, the agency’s enabling act,
its own regulations or mandated by the Constitution clearly did not.
In Overton Park, Secretary of Transportation Volpe approved the
construction of a six lane interstate highway through Overton Park in Memphis,
Tennessee. He thus authorise federal funds for the project even though the
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Federal-Aid Highway Act of 1968 required that he not approve such construction
if a “feasible and prudent” alternate route existe.70 That act also required that all
possible planning be undertaken to minimize harm to the pard.71 The Secretary did
not provide any reasons or findings in support of his decision. His action was
challenged by a number of private citizens and local and national environmental
groups. Their main procedural contention was that the Secretary should be
required to make formal findings showing that he had acted in accord with the
statute. They also challenged the merits of Secretary Volpe’s decision.72
The challengers lost in both the District Court and the Court of Apeals.73
The Supreme Court, however, ruled that Congress clearly intended that
“protection of parkland was to be given paramount importance.”74 It further state:
“If the statutes are to have any meaning, the Secretary cannot approve the
destruction of parkland unless he finds that alternative routes present unique
problems.”75
Though the Court did not required formal findings of fact, it did hold that
the Secretary’s action could properly be reviewed for arbitrariness, stating that it
“must consider whether the decision was based on a consideration of the relevant
factors and whether there has been a clear error of judgment.”76
The Court additionally noted that even though the “inquiry into the facts is
to be searching and careful, the ultimate standard of review is a narrow one.”77
But along the way, the Court used a variety of other standards as well to describe
the scope of review a court must utilize. The court must “engage in a substantial
inquiry.”78 Nevertheless, we are also told that the Secretary’s decision is “entitled
to a presumption of regularity.”79 Yet, “that presumption is not to shield his action
from a through, probing, in-depth review.”80 There is language in this opinion to
satisfy a variety of scope of review positions, from narrow to searching. The
Court ultimately concluded that even though no formal findings were required, the
Secretary had to provide additional information to substantiate his decision. It
held that the Secretary’s decision had to be evaluated (1) on the basis of the
“record” before the agency at the time of the decision; (2) by testimony given by
the Secretary if necessary; and (3) on the basis of any formal findings the
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Secretary chooses to make.81 In short, an inquiry into whether Volpe had acted in
an arbitrary or capricious manner had to be centered on rationalizations either
provided or easily inferred from whatever “record” existed at the time the decision
was made.
The Overton Park decision can be viewed in three separate ways: (1) as a
failure of the Secretary to follow clear congressional intent; (2) as a failure to
meet the arbitrary and capricious standard of judicial review; and (3) as failure to
generate some form of record by which courts could adequately review the
agency’s decision. Depending on which of these aspects of the opinion is
emphasized, Overton Park has more or less to say about the arbitrary and
capricious standard of judicial review.
One way to read this decision is to emphasize the first aspect of the case
and argue that the primary issue in the case was whether Secretary Volpe had
failed to give consideration to factors clearly set forth by statute. This issue raises
a question of law. The language in the opinion that suggests “close scrutiny” may,
therefore, be read as applying to questions of law and thus, requiring essentially
de novo judicial review.82 Emphasizing the questions of law present in this case
would also explain the strong language employed by the Court at other points in
the opinion. This language should not, therefore, necessarily be read as an attempt
to re-define the arbitrary and capricious standard. It is, in fact, a response to the
legal issues posed in this case.
An emphasis on the second aspect of this opinion, however, would lead to
the opposite conclusion. Overton Park arguably did have something to say about
defining the arbitrary and capricious standard. For those who favor strong review,
there is the “clear error,” and “searching and careful” language used by the
Court.83 On the other hand, for those favoring a more restrained judicial approach,
there is the language stating that the inquiry is a “narrow” one.84 Both rhetorical
stands of this case have been used in subsequent cases challenging the rationality
of agency action under the arbitrary and capricious standard.
The third aspect of the Overton Park opinion is its assumption that an
agency record was in existence at the time Secretary Volpe made his decision.
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This, in turn, implied that informal agency action of this sort should be based on a
record. Carrying this assumption over to judicial review of agency rules, as many
courts have done, arguably strains what the drafters of the APA intended in such
cases.85 The APA says very little about informal action and nothing about the kind
invoked in Overton Park. As far as informal rulemaking is concerned, the APA
simply states that an agency, upon promulgation of new rules “shall incorporate in
the rules adopted a concise general statement of their basis and purpose.”86 By
remanding for the generation of a record in the context of such informal agency
action, Overton Park became an important precedent enabling courts to demand a
de facto record requirement in informal adjudicatory and informal rulemaking
settings.87
No legal system in world history has been without discretionary power.
None can be. Discretion is essential for individualized justice, for creative justice,
for new programs in which no one yet knows how to formulate rules, and for old
programs in which some aspects cannot be reduced to rules. Eliminating
discretionary would paralyze governmental processes and would stifle
individualized justice.
The proper goal is to eliminate all unnecessary discretionary power. That
will in volve truly major surgery, for the cancerous growth of unnecessary
discretionary power permeates the entire body politic. Unnecessary discretionary
power involves not merely the excessive delegations by legislative bodies, but it
also involves the huge undelegated power of selective enforcement, which
probably accounts for far more unnecessary discretionary power than all the
unnecessary discretionary power that has been intentional.

8.

Some Negative Propositions about Control of Discretion: What
we must avoid doing:
Affirmative proposals for moving toward control of discretion, largely in

the nature of a framework for further study, are advanced throughout this book, in
other chapters as well as this one. Experience has shown that in this pioneer
territory even the most precise phrasing of proposals leaves room for
misunderstanding. As a special precaution against such misunderstanding, this
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section draws together a dozen negative propositions here set forth is in any
degree inconsistent with any affirmative proposal, but the emphasis here is in each
instance on the negative.
A.

We should not try to eliminate discretionary power. The governmental and
legal system cannot operate without discretion. We should try to eliminate
unnecessary and excessive discretion.

B.

We should not aim at the ideal of a government of laws and not of men. No
government in world history has been a government of laws and not of
men. None can be. What we want is a government of laws and of men. The
goal is to achieve the right balance between law and discretion, between
government by law and government by men.

C.

Standards are not desirable to guide administrative discretion on all
questions in all circumstances, whether the standards are prescribed by
statute or by administrators through rulemaking. We need more standards
than we have, and such standards as we have often need to be further
clarified. But on new and complex problems we can often do better by
trying

to

formulate

the

guiding

standards

through

case-to-case

determinations than by formulating them in general. The goal is not
elimination of unguided discretion; it is to limit unguided discretion to
circumstances in which it is necessary or desirable.
D.

Unchecked discretionary power should not be eliminated. Checking is
desirable but not always feasible. A statement from the Supreme Bench
that “Where discretion is absolute, man has always suffered” stimulates a
healthy emotion but overshoots. Discretion is often properly absolute. The
power of pardon is absolute. The power to be lenient or not to be lenient is
often absolute. Our system is shot through with absolute power and it
probably will always be. We should whittle down absolute discretionary
power as far as we can without undue sacrifice of competing interests.
That It is clear that though some discretion is necessary to keep the giant

wheels of administration moving in this age of an intensive form of government,
if the power is misused the arms of the court are long enough to reach it.88
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